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EXECUTIVE SUMMARY

South Carolina faces an impenciing
crisis in the care and preservation of its
abandoned  and torgot’cen cemeteries.
Cemeteries, iong out of use, are found ciuring
development activities — resuiting in loss or
(iarnage to the cemetery, as well as additional
&evelopment costs. Other cemeteries are not
recognized (iuring deveiopment and are
(testroyect or built over.

The loss of cemeteries is a trage(ty
because ttiey represent storehouses  of
i)ioantiiropoiogical data on past generations, as
well as reservoirs of geneaiogicai information.
In addition, our society demands that the
graves should be treated with the greatest
possii)ie sanctity.

Some have recentiy made the claim
that South Carolina needs a “Cemetery
Board” to preserve and protect these resources.
Tiiey have pointect to the current efforts to
restore a Cemetery Board, suggesting that this
action will iieip resolve the loss and ciamage to
the State’s cemeteries. This prompteci Chicora
Foundation to explore one bill — H. 3319 —
and examine its impact on abandoned

cemeteries.

South Carolina’s first Cemetery Board
legislation was enacted in 1954. The premise
of the law was that cemeteries actvertising
perpetua.i or endowment care were unregulated
and that ti'irougi'i reguiation the State would,

“ensure the establishment of sound business
practices necessary to furnish the perpetual
care or endowment care guaranteeti.”

This originai legislation remained
1arge1y uncilanged until its Legislative Audit
Council review in 1983. Undertaken in
compliance with the 1978 Sunset Act, this
review found that the Board had no staff and
insufficient a,utiiority to reguiate the inctustry
it was ci'iarge(i with overseeing. In addition, it
was pointeci out that the Board had no staff to
investigate the nurni)er, iocation, or
management of cemeteries across the State.
Moreover, it had autiiority only over those
with trust funds or which advertised perpetua.l

care.

The Audit Council recommended that
the South Carolina Cemetery Board be
terminated in accordance with Act 608 of
1978 and that the authority to regulate
cemeteries be vested with the State Board of
Financial Institutions. The Audit Council
report also recommended that the laws
regulating cemetery care be strengti’iene(i to
provide “adequate protection so that the
public’s financial investments will be
protecte(i."

The iegisiature did not terminate the
Boarct, but did enact some modifications of
the law in 1984. The Cemetery Board

continued in operation until 1990, when it



was not reauthorized.

The current 1egislation is similar to
that under which the Board opera‘ceci from
1984 through 1990, although there continue
to be some modifications which were periiaps
promoted by the Audit Council review.

Nevertheless, the current law still
covers onl'y perpetual care cemeteries,
speciﬁcaﬂy exempting from regula’cion those
“governmental cemeteries, nonprofit
cemeteries, church cemeteries, [and] iamiiy
burial groumis." The proposeci law would do
noti'iing to encourage or mandate the care and

preservation of abandoned cemeteries.

Chicora Foundation, ai'ter.neariy two
decades of cemetery research, suggests that
ciealing with the abandoned, forgotten, or
“lost” cemeteries of South Carolina will

require a much broader program.

First, it is critical that jr‘uncling be
identified to allow counties and municipalities
to take advantage of existing Section 16-1-35,
which allows them to take steps to preserve
and protect cemeteries.

Seconcl, the State must craft
mechanisms which encourage private property
owmers to care for and preserve cemeteries on
their property. This can be accomplished
througii a variety of means, incluciing
incentives and property tax reductions.

Third, the State must encourage
individual counties to enact ordinances that
require (ieveiopers to take strong, proactive
preservation steps to ensure the protection of

cemeteries.

Fourtii, the State must fund efforts to
iclentify and record all cemeteries in South
Carolina. It was astonisiriing to the Legislative
Audit Council that there was no such effort in
1983. It is even more amazing that no action
has been taken in the succeeding 18 years.

And £1£t11, when cemeteries must be
moved, there should be a requirement that the
effort includes both licensed funeral home
directors and trained and/or licensed
bioan’c]aropologists. We  are aﬂowing

irreplaceai)ie information to be lost.

We call on the South Carolina
Legislature to examine the issue of cemetery
preservation in greater (ieptl'i and take steps to
make the State a leader in the growing
movement to preserve and protect cemeteries,

graveyarcis, and l)urying groun(is.
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INTRODUCTION

Recently the pul)lic’s attention has
focused on the issue of old, “abandoned,” or
little used cemeteries. Brough‘c about l)y
damage to several cemeteries which has made
headlines in the media, it has been suggestecl
that a “cemetery board” rnigl'lt be the solution
to the pro]alem.

But, what exactly is the prol)lem?

Without desiring to make what rea]ly
is a very complex problem seem simple, the
issue revolves around the fact that there are
many graveyards, cemeteries, or places of
burial which are no longer recognizecl or at
times even recognizable to most individuals.
Frequently called “abandoned” or “forgotten,”
these cemeteries may be unexpectecﬂy
discovered — and damaged or destroyecl — by
&evelopment activities.

Even when development does not
destroy the cemetery, construction activities
may be signi{'icantly clelayecl })y the &iscovery
of a forgo’tten cemetery. The clelays associated
with construction can have very costly

' The term “abandoned” is used in the vernacular
sense of deserted. The legal definition is offered in Section
27-43-40, Code of Laws of South Carolina, 1979, as
amended: “The conveyance of the land upon which the
cemetery or l)urying grouncl is situated without reservation of
the cemetery or Burying grouncl shall be evidence of
abandonment for the purposes of this chapter."

ramifications.

There are also cases where a cemetery
is “preserved" by a land developer at far less
than its original, or used, acreage. In such
cases only the site core, or the area most
clearly recogniza]ole as l)urying groun(ls, are
preservecl. Other parts of the cemetery, often
the majority, are then cleveloped.

Another problem is how these
cemeteries and }:)urying grounds are handled
when they are discovered. Typicaﬂy they are
removed })y individuals associated with the
funeral home inclus’cry.2 Cemeteries are
excep’cional reservoirs of l)ioanthropological
data — information which can help us
unclers‘cancl the cliet, clisease, heal‘ch,
demograpl'xy, status, ethnici’cy, and biologica]
features of past peoples. Dr. Ted Rathbun, a
board certified forensic anthropologist, has
been a vocal advocate of the professiona.l study
of burials, noted, “There are tragic examples of
a backhoe simply l)eing used, scooping out
some contents of a grave, putting it into a
container and sending it off to a new burial

site” without stucly or recordation.” Burials

2 Section 27-43-30, Code of Laws of South
Carolina, 1979, as amended specifies that burial removals be
done l)y a “funeral director licensed by this State.”

3 “Expert Says Bones Have Great Value,” The
State, March 1, 2001.
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and cemeteries are also storehouses of
genealogical data — data which can often not
be replaced.q’

Funeral directors are not trained in
iclentifying graves, burial excavation, or the
forensic stucly of human remains. As a result,
much of the information which the burials
could contribute is lost.” Too often the
removals fail to completely recover all of the
remains present. A lack of training in the
identification of burials may also result in not
all burials being found or removed. And
certainly whatever information may be
identified through such removals is never
made available to the pro£essional community
or the public in any meaningﬁll fashion.’

With this in mind, is a “cemetery
board” an answer? Would a cemetery board be
capal)le of ensuring the preservation of

* In South Carolina, for example, death certificates
were not required before 1915. As a result, gravestones often
provicle the only source of basic vital information.

® In the April 7, 2001 The State, page B-1, there
was a photograph of two individuals associated with a “grave
c]igging service” that had been retained to move a grave. | he
p}lOtO sl'xows t]nem sifting t}u‘ough tlie Lacliclirt &om a grave
with their fingers, while the caption noted, “Small pieces of
wood from three caskets were about all that was recovered.”
This p]aotograph exemp].iﬁes what is wrong with burial
removals. No screening was conducted and the individuals
were not trained in pl‘lysical anthropology or osteologyA If
there were wood {ragments recovered then bone should also
have been preservecl.

® A recent example of this is the relocation of the
Norris graveyar& in Newl:erry County. The State newspaper
(January 20, 2001) reported that at least three “unique”
coffins were recovered and relocatecl, but there will be no
professional, pul)lishecl report on this work, since it was
conducted, as speciﬁecl l)y state law, Ly a funeral home.

2

abandoned, lost, or neglected cemeteries and
gra,veyards? Would a cemetery board be able to
ensure that burials, removed prior to
&evelopment, would also be professionaﬂy
studied prior to reburial?

Those are the questions addressed by
this white paper.
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Introduction

South Carolina's first State Cemetery
Board was created by Act 704 in 1954." That
law noted that cemeteries a&vertising
“perpetual” or “endowment” care required
regulation and througl'l such regula’cion the
State would, “ensure the establishment of
sound business practices necessary to furnish
the perpetual care or endowment care
guaranteed.”

The resul’cing board consisted of four
members, nominated })y the South Carolina
Cemetery Association and appointec], lz)y the
Governor for £our—year terms, with no Jimit to
the number of possible terms. The Board was
given mo staff, but was required to meet at
least once a year. [t could require perpe’cual
care cemeteries to obtain a license annua]ly or
biennia.lly, although the license was limited to
a maximum of $25. The Board was required
to audit the financial records of perpetual care

cemeteries once every two years.

All cemeteries, other than perpetua]
care cemeteries, were exempt from the law,

except fora signage requirement.

! This 1954 law was amended only once, in 1984.
[t was cited as Section 39-55-15 et seq. of the South
Carolina Code of Laws.

In 1978 the General Assembly passed
Act 608, the Sunset Act. This act abolished
speciﬁc boards and commissions on
predetermined dates unless the agencies
involved demonstrated a pu]:)lic need to justi{:y
their continued existence. The State Cemetery
Board was schedule for termination on June
30, 1984. Prior to termination the Legislative
Audit Council was requirecl to evaluate the
per{orrnance of the boards scheduled for
termination and provide a report. Such a
study was conducted for the State Cemetery
Board. Some modifications of the law were
made in 1984, but the reprieve was short-lived
and the Board was formaﬂy terminated

effective June 30, 19902

The 1983 Audit Council Evaluation of
t]-xe State Cemeterv Board

One of the most signi{‘icant problems
cited by the Audit Council was that the 1954
law failed to define perpetual care nor did
the law define standards for maintaining
a cemetery. In fact, cluring its 29 years of
existence, the Board never enacted regulations

? The records of the State Cemetery Board are
housed at the S.C. Department of Archives and History as
Record Group 115000. They consist of Miscellaneous Papers
(1956-1992; 1.33 cubic feet), Minutes of the Cemetery
Board (1965-1991; 1 bound volume; and the Perpetual Care
Cemeteries File (1955-1991; 11 cubic feet). The last item

consists of folders on the ca. 113 perpetual care cemeteries in

South Carolina.
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setting standards for the proper care Or
appearance ofa perpetual care cemetery. | his,
however, was t)ecause the Board laclzed the
authority to establish these reg’ulations.
The Audit Council observed that other states,
inclucting Floricta, Georgia, Louisiana, N orth
Carolina, and Tennessee had laws concerning
the paving of roads, appearance of the land,
and uplzeep of the cemetery. The Audit
Committee reportecl that, in essence, “the
State is authorizing businesses to advertise
perpetual care without ensuring that the pul)lic
will receive the service it paid for.”

The Audit Council also found that the

initial deposit requirements for trust
funds of perpetual care cemeteries was
entirely too low. The $5,000 initial cleposit
requirecl in South Carolina was contrasted
with initial requirecl deposits of $25,000 in
Florida and $15,000 in North Carolina.

More surprising, the State Cemetery
Board was unable to provide any estimate of
the average cost of maintaining a cemetery —
malzing it impossi.t)le to determine the size of
an adequate trust fund. Nor was it possilyle to
determine how much money would be needed
to furnish perpetual care once a cemetery had
sold all of its lots. However, the study revealed
that there were 18 perpetual care cemeteries in
South Carolina, founded between 1954 and
1973, which had less than $17,500 in their
trust funds, with 10 having less than
$10,000.

It seems unlikely that these meager
{‘unds, even at a 20% rate of return, would be

adequate to properly care for a cemetery and

provicle the routine repairs and maintenance

4

necessary.

The Audit Council also noted that in
its 29 years, the Cemetery Board had not
audited the books of a single cemetery.
Laclzing the staff or funds® to do so, they had
relied on statements from the cemeteries
themselves, requiring CPA reports.*

[n only two years did the Board
undertake any independent investigations of
cemeteries, using Board members as
investigators. The Audit Council observed
that, “altl'xough South Carolina has a State
Cemetery Board, its operation is similar to the
states which do not regulate cemeteries” and
that “South Carolina differs only in that
perpetual care cemeteries report to a state
official.” The review went on to note that the
State must “have personnel assignecl to
investigate them [perpetual care cemeteries|.
Without this staff support, the State cannot
ensurxe its citizens they are being protected

£1‘ ‘ ul ’ 1
om unscrupulous cemetery operators.

The Audit Council also found that

there were no written procedures or policies
developed to process complaints, nor did
the Board leeep any means to log' or track
complaints.

® The Board, in FY 81-82 had an appropriation of
$2,562 and only a part-time secretary.

* The Audit Council found that 58% of the
cemeteries were late {'iling their financial reports and that
40% were not using CPAs to file and sign their statements.
In response, the State Cemetery Board weakened its alreacty
weak requirements t)y estal:lishing new regulations which allow
the annual statement to be signect t;y a licensed put;tic

accountant.
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Most signiiicant, however, was the
observation by the Audit Council that:

No State agency or private
organization could tell the
Audit Council how many
cemeteries exist in South
Carolina. The Cemetery
Board has no staff to
investigate the number,
location and management
of every cemetery in the
State and has no authority
to do so. State law on_iy
gives the Board authority to
require a trust fund and to
license and audit perpet'uai

care cemeteries.

As a result of the investigation the
Audit Council recommended that, “The
South Carolina State Cemetery Board should
be terminated in accordance with Act 608 of
1978." In response, the Secretary of State, an
ex-officio member and chair of the Board,
wrote: “I have this day read the report
concerning the South Carolina Cemetery
Board . . . and feel this is a true picture of the
proi)iems tacing this agency’ (ietter from ]oim
T. Campi)e]i, Secretary of State to George L.
Schroeder, Legislative Audit Council, dated
August 10, 1983).

The 1984 Changes

The 1984 Cemetery Board law vaguely
defined perpetual care as “the maintenance
and the reasonable administration of the
cemetery grounds and buiiciings in izeeping

with a properiy maintained cemetery.”

Section 39-55-45 provided the Board “with

the power and ciuty to promulgate regulations
to carry out the provisions of this chapter.”
The initial (ieposit was increased to $15,000,
far less than require(l i)y Florida, but equai to
that require(i i)y neigili)oring North Carolina.

The new Board require(i, perpetua.i care
cemeteries to “furnish aciequate financial
reports” within 90 clays of the end of the
calendar or fiscal year. No longer was a CPA
report require(i. Nor was the Board empowere(i
to audit the financial records of the various

perpetuai care cemeteries.

While the 1984 legislation required
that cemeteries “must [izeep a record oi] each
written cornpiaint receiveci, action taizen, and
disposition of complaint,” there was no similar
requirement concerning complaints which

rnigi'it be directed to the Board.

Consequently, the 1984 revisions
addressed some, but certainiy not all of the
Audit Council concerns. The text of the

1984 Cemetery Board law is provided as
Appendix 1.

Most significantly, the 1984
Cemetery Board still did not have the
power to reguiate any cemetery, or
establish any standards of cemetery care,

outside of the small handful established as

4 17 .
perpetuai care cemeternes.
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THE PROPOSED CEMETERY BOARD

Introduction

A reauthorization of the Cemetery
Board is proposed by House Bill 3319,
introduced and read the first time on January
23, 2001. The bill has broad support, being
sponsored by Sandifer (R, District 2, Oconee),
Allison (R, District 36, Spartanburg), Barrett
(R, District 1, Oconee), Cato (R, District 17,
Greenville), Chellis (R, District 44,
Dorchester-c}xaﬂeston), Cooper (R, District
10, Anderson), Davenport (R, District 37,
Spartanburg), Bdge (R, District 104, Horry),
Emory (D, District 45, Lancaster), Fleming
(R, District 42, Union), Gilham (R, District
123, Beaufort), Harrison (R, District 75,
Richland), Harvin (D, District 64, Clarendon-
Williamsburg), Keegan (R, District 106,
Horxy), Kelley (R, District 107, Horry), Kirsh
(D, District 47, York), Knotts (R, District 88,
Lexington), Law (R, District 100, Berkeley),
Leach (R, District 21, Greenville), Lee (D,
District 31, Spartanburg), Limehouse (R,
District 110, Charleston), Littlejohn (R,
District 33, Spartanburg—Cherolzee), Martin
(R, District 8, Anderson-Oconee), McCraw
(D, District 29, Cherokee-Chester-York),
Meacham-Richardson (R, District 48, York),
Moody-Lawrence (D, District 49, Yorl:a), J.M.
Neal (D, District 44, Lancaster-Kershaw),
Neilson (D, District 56, Dar]ington-
Chesterfield), Perry (R, District 81, Aiken),
Phillips (D, District 30, Cherokee), Quinn (R,

District 71, Richland), Robertson (R, District
5, Pickens), Rodgers (R, District 124,
Beaufort), Simurill (R, District 46, York), J.E.
Smith (D, District 72, Richland), J. R. Smith
(R, District 84, Aiken), Stille (D, District 11,
Abbeville-Anderson), Talley (R, District 34,
Spartanburg), Thompson (R, District 9,
Anderson), Trotter (R, District 4, Pickens),
Walker (R, District 38, Spartanburg), A.
Young (R, District 98, Dorchester), and
White (R, District 6, Anderson). The bill was
referred to the House Committee on Labor,
Commerce, and Industry.

The 1)1]1, on March 22, received a

favorable committee report with several
amendments (£or example, the number of
Board members was increased from the
original seven [tl'uee pul)lic members and four
from the funeral industry] to eight [three
public members, four from the funeral
in&ustry, and one from the monument
industry]). On March 28, 2001 the bill was
again amended and read a second time on the
House floor. The third reacling occurred on
March 29, when the bill passed and was sent
to the Senate.

The PI‘ODOSG& Law

This law is sul)s’cantia]ly similar to the-
Cemetery Board Law which was renewed by
the Legislature in 1990. There are changes
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which the reader may explore by comparing
the old law in Appendix 1 with the proposed
law in Appendix 2.

One c],'nc_ference, for example, is that the
new law would prohi_bit the formation of pu}alic
cemeteries that are not perpetual care, unless
tl'ley are “governmental, non—proﬁt, church, or
family burial grounds” (Section 40-8-240).
This stipulation may serve to minimize the
number of cemeteries which become
abandoned in the future. If this is the case,
then the provision is goo& and welcomed.

The new law would also increase the
license fee from $100 to $400 a year. This
would substantiaﬂy increase the fees coming to
the Board and the financial impact statement
indicates that the additional funds are
intended to support a part-time investigator.
While this may be a significant
improvement, it seems uncertain whether
a part-time inspector would be adequate to
investigate the care and operation of the
State’s perpetual care cemeteries.

The funds directed into the perpetual
care fund would also be increased from “not
less than twenty dollars or ten percent of the
sale price, whichever is greater, per grave
space” to “not less than forty dollars or a
minimum of ten percent of the sale price,
whichever is greater, per grave space.” While
this potential increase in funds going into
the care and maintenance fund should be
applauzled, there is still no assurance that
these funds will be adequate to care for

the cemetery forever.

The Law’s Preservation Impact

Most signiﬁcant, however, is that the
proposed law — like those that precede& it —
fails to do anything to ensure the
preservation and care of non-perpetual

care cemeteries.

In other worcls, those cemeteries which
offer no perpetual care would not be covered.
Those cemeteries would continue to sell burial
plots for pro{'it, but when all of the burial
spaces were sold and there was no further
source of revenue, the future of the cemetery
would be uncertain. Historicaﬂy those
cemeteries are jointly cared for })y family
members (out of respect for their deceased
loved ones) and the property owner (who, as
1ong as grave spaces are available for sale, has
a vested interest in good marlzeting). As
families leave the area or £amily members die
out and as the property owner no 1onger has a
financial motive for the care and uplzeep of the
property, these cemeteries will continue to fall
into disuse and become “abandoned.”

In fact, the proposed Board would have
no jurisdiction whatsoever over operating
govemmental cemeteries, nonprofit
cemeteries, church cemeteries, or £ami1y burial

grouncls.

Governmental cemeteries are among
some of the worst offenders. Typica.uy the
funds received from the sale of burial plots go
directly into general revenues. With no clearly
allocated cemetery fund and relying on general
revenues to support care and maintenance,
these cemeteries are often poorly tended lny

staffs with no cemetery maintenance training
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or skill. Major expenditures, such as repair of
stones or repaving roads, are often deferred or
not even considered.

Churches are frequently no better
preparecl to deal with the long-term costs of
cemetery maintenance and preservation.
Occasiona.uy churches go out of existence or
their congregations dwindle in size to the
point where cemetery maintenance funds are
no 1onger available. There is also a disgrace{'u.l
history of churches “converting” cemeteries to
other uses.

F‘amily burial grounds, including kin-
based and community-based (but not
municipaﬂy-sponsored cemeteries) are
common in South Carolina and may, in fact,
comprise the majority of abancloned, lost, or
uncared for cemeteries. These cemeteries are
cared for until there are no longer members in
the community capable or wiﬂing to do so.
Often they are located on lands without
benefit of any clear title. Frequently used l)y
less wealthy individuals, the graves may be
marked by only impermanent markers,
allowing the cemetery to be more easily “lost”
and converted to other uses.
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WHAT IS NEEDED?Y

While there may be a need for the
Cemetery Board as proposed, this legislation
will do little or not}u'ng to help preserve and
protect “abandoned” cemeteries in South
Carolina.

South Carolina does have a law
(Section 6-1-35) that is intended to provide
some protection to “abandoned cemeteries.” It
speci{ies that:

Counties and municipalities
are authorized to preserve and
protect any cemetery located
within its jurisdiction which
the county or municipality
determines has been
abandoned or is not being
maintained and are further
authorized to expencl pul)lic
funds and use county or
municipa] inmate labor, in the
manner authorized })y law, in

connection with the cemetery

(Section 6-1-35(A)).

This code section also defines “preserve and
protect,” as “to keep safe from destruction,
peril, or other aclversity, and may include the
placement of signs, markers, Jx-encing, or other
appropriate features so as to iclentify the site as
a cemetery and so as to aid in the preservation
and protection of the abandoned cemetery.”

This is a very broad and sweeping law,
a]lowing local governments to mow, maintain,
fence, protect, and preserve cemeteries. What
it does not do, of course, is provicle any funds
to achieve those goals. As a result, many
municipalities and counties are loath to engage
in cemetery preservation activities.

From our 18 years of experience
worlzing in cemetery preservation, we believe
that five actions are necessary to l'lelp ensure
the preservation of South Carolina’s historic

cemeteries.

First, {'unding should be provided

to help counties and municipalities take
aclvantage of the powers vested in Section
16-1-35. We recognize that in a tight
economy, the State is reluctant to take on
programs, but some source of {-unding is
essential to ensure the preservation of these
resources. F‘unding migl'x’c be obtained from
increasing the fees on perpetua.l care

cemeteries, or from other revenue streams.

Seconc]., the State should devise

mechanisms that would encourage private
property owners to care for and preserve
“abandoned” cemeteries on their property.
The State and the various counties have a
broad arsenal of incentives that could be used
to encourage preservation efforts. These
include, but are certainly not limited to,

11
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proffers, incentive or bonus zoning, transfer of
clevelopment rights, cluster subdivisions, use of
agricultural districts, property tax reductions,
outrigh’c purchase, and use of preservation

easements.

Third, the State should encourage
individual counties to enact ordinances
which require developers to take strong
preservation actions. These actions should
include (1) complete inventory of existing
cemetery elements (stones, fences, and other
p}lysical £eatures), 2) establishment of lot
lines in a way that ensures the preservation of
cemeteries, (3) requirement that the cemetery
be deeded to the county, an existing cemetery
association, a homeowner's association, or
other responsible party, and (4) establishment
of at least a 50-foot buffer around the obvious
cemetery elements, such as stone walls or
marked graves.

Fourth, the State should {-und
efforts to iclenti{'y, and record, all
cemeteries. [t will only be tl:ucough a complete
identification of the problern that we can Legin
to {'u]_ly understand  the pro]alern. This
identification can be accomplisl'xed ]ay
consultants using funds provided l)y State
agencies, or can be accornplisl'led })y existing
staff of Stage agencies. This recordation will
also assist &evelopers — providing advance
notice of a cemetery before development

activities l)egin.

And fl{'th, when cemeteries must be

moved, the State should mandate that the
move be attended by both representatives

of the funeral in&ustry and by
Lioantl'xropolog'ists. Representatives of the

12

funeral industry have been 1ong trusted by the
public to care for their loved ones. They can be
present to ensure that the pul)lic trust is
maintained. Bioanthropologists, on the other
hand, have the skill and training to ensure that
all remains are coﬂec’ced, and that those
remains are appropriately examined and
reportecl on, where such activity is allowed })y
the next of kin. By corn.bining the efforts of
both funeral directors and bioantluopologis’cs
in this manner it is possiljle that the dead can
teach the living. When graves must be moved,
the move can be both cligniﬁed and
educational, l’xelping future generations learn
about their past and their heritage.

Clearly none of these elements are
contained in the current Cemetery Board law
and will require additional attention by the
South Carolina Legislature. It seems that the
time for this action is now — not only is the
memory of the “lost” Sligh’s Avenue cemetery
being “discovered” by the City of Columbia
during its efforts to build a goH driving range
still JL:resh, but so too is the recognition of the
information to be gleaned from the excavation

of the Hunley crew members in Charleston.

South Carolina can establish itself as
a leader in cemetery preservation —

estal)lis}ling legislation which would be a model

£or other states.
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CHAPTER 665.

CEMETERIES

SECTION 39-55-15. Short title.
The provisions of this chapter are known and may be cited as the “South Carolina Cemetery Act of 1984”".

SECTION 39.55-25, Declaration of legislative findings.

[t is found to be necessary in the pu]:)lic interest that cemeteries, burial grouncls, and any agreement or contract which has for a
purpose the {umisliing or cielivering of any person, property, or merchandise of any nature in connection with the final disposition
of a dead human bocly, must be sul)ject to sufficient regulation ]ay the State to ensure that sound business practices are followed
by all entities subject to the provisions of this clnaptet.

SECTION 39.55-35. Definitions.

As used in this C}laptet, unless otherwise stated or unless the context clearly indicates otherwise:

1. “Board” means the South Carolina Cemetery Board.

2. “Cemetery” means a place used, dedicated, or designateci for cemetery purposes 'mcluciing any one or combination of:

(a) perpetual care cemeteries;

(b) burial parks for earth interment;

(c) mausoleums;

(d) columbariums.

3. “Cemetery company” means any legal entity that owns or controls cemetery lands or property and conducts the business of a
cemetery, inciucling all cemeteries owned and operatecl i)y cemetery sales organizations or cemetery management organizations or
any other legal entity.

4. “Columbarium” means a structure or building substantially exposed aboveground intended to be used for the interment of the
cremated remains of a deceased person.

5. “Grave space” means a space of grouncl in a cemetery intended to be used for the interment in the_ groun& of the remains of a
deceased person.

6. “Human remains” or “remains” means the l)ocly of a deceased person and includes the Lody in any stage of decomposition,

7. “Mausoleum” means a structure or building substantially exposed aboveground, intended to be used for the entombment of the
remains of a deceased person.

8. "perpetual care” means the maintenance and the reasonable administration of the cemetery grounc].s and ]:)uilclings in }zeeping
with a ptoperly maintained cemetery. In the event that a cemetery offers perpetual care for some clesignatecl sections of its
property but does not offer perpetual care to other ciesignateci sections, the cemetery must be considered a perpetual care cemetery
for the purposes of this ci‘iapter.

9. “Person” means an individual, corporation, partnership, joint venture, or association.

10. “Vault” means a crypt or undergroun& receptacle which is used for interment in the grouncl and is clesigneci to encase and
protect caskets or similar burial devices. For the purposes of this cliapter avault is a preneeci item until clelivery to the purc}iaser
at the selling cemetery.

11. “Memorial” means a bronze marker set approximately level with the turf for the purpose of identification, or interchanged to
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mean uprig]nt markers in garclen sections which are plotted and speciﬁe& for the use of upright markers. The term ‘marker’ is
herein interchanged with the term “memorial”.

12. “Merchandise” means items used in connection with grave space, niches, mausoleum crypts, granite, memorials, or vaults;
proviclecl, however, merchandise shall expr&ssly exclude burial caslrzets, clotln'ng, cremation urns, prof&ssional services, facilities
used for preparation, viewing, or services, and automotive equipment and transportation. Items expressly excluded under the
definition of merchandise in this provision shall be governed by Chapter 7 of Title 32.

13. “Trust institution” means any state or national bank, state or federal savings and loan association, or trust company
authorized to act in a ficluciary capacity in this State.

SECTION 39-55-45. South Carolina Cemetery Bo;rd.

For the purposes of administering the provisions of this chapter, there is established in the Office of the Secretary of State a
South Carolina Cemetery Board with the power and duty to promulgate regulations to carry out the provisions of this chapter.

SECTION 39-55.55. Membership; appointment; term of office.

The board consists of seven meml)ers, six of whom must be appointecl Ly the Governor. The Secretary of State is a member ex
officio and shall serve as chairman of the board. Two members must be pul)lic members who have no financial interest in and are
not involved in management of any cemetery or funeral related business, two members must be owners or managers of cemeteries
in this State, and two members must be selected from four nominees submitted ]:)y the South Carolina Cemetery Association.
The Governor may reject any or all of the nominees submitted Ly the Cemetery Association upon satisfactory sl:owing of
unfitness of those rejectecl. If the Governor declines to appoint any of the nominees so submitted, additional nominees must be
submitted in the same manner. Of the six appointecl members, two of the initial board must be appo'mtecl for a term of two years,
two for a term of three years, and two for a term of four years. At the end of their respective terms, successors must be selected in
the same manner and appointecl for terms of four years and until their successors are appointecl and quaMy Any appointment to
fill a vacancy on the board created l)y the resignation, clismissal, death, or clxsal:u].lty of a member is for the balance of the

unexpire& term.
SECTION 39.55.65. Oﬁice; notice of meetings; expenses of l)oarcl; compensation of members.

The principal office of the board is in the office of the Secretary of State. Notice of all regular meetings may be advertised in

ree newspapers llaving genetal circulation in the State ten or more clays in advance of the meetings. Each member of the board
shall receive the usual mileage, per diem, and subsistence as proviclecl l)y law for members of state boards, committees, and
commissions. All expenses of the board must be pa.id from fees received l)y the board.

SECTION 39-55-75. Meetings.

The board must meet at least semiannually and may hold special meetings at any time and place within the State at the call of the
chairman or upon written request of at least four members.

SECTION 39-55-85. Budget; source of funds; license fees.

The board shall prepare an annual l)uclget and shall collect the sums of money requirecl for the Ludget from yearly fees and any
other sources provicled for in this chapter. On or before July first of each year, each licensed cemetery shall pay a license fee of at
least one hundred dollars.

SECTION 39-55-95. License for operation of cemetery; app].ication; criteria for approval; investigation; notice of denial.

(a) No legal entity may engage in the business of operating a cemetery company, except as authorized }:)y this chapter, without
Erst olntaining a license from the board.
(]3) Any legal entity wishing to establish a cemetery shall file a written application for authority to do so with the board on forms

prescri]:)e(l and ptoviclecl l)y it.
(c) Upon receipt of the application and a nonrefundable filing fee of at least four hundred dollars the board shall cause an
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investigation to be made to establish the toilowing criteria for approvai of the application:

(1) The creation of a iegai entity to conduct a cemetery business and the proposeci financial structure.

(2) An irrevocable care and maintenance trust fund agreement must be established and maintained with a trust institution cioing
business in tiiis State, with an initial deposit of not less than fifteen tl'iousami cioilars and a i:aniz cashier’s or certified check
attached for the amount and payai)ie to the trustee with the trust executed i)y the applicant and accepteci i)y the trustee,
conditioned only upon the approval of the application.

3 A plat of the land to be used for a cemetery siiowing the county or municipality and the names of roads and access streets or
ways.

(4) Designation i)y the iegai entity, wisi'iing to establish a cemetery, of a general manager who must be a person iiaving had not
less than two years' experience in cemetery business.

%) Development pians sufficient to ensure the community that the cemetery will provicie aciequate cemetery services and that the
property is suitable for use as a cemetery.

(<i) The board, after receipt of the investigating report and within ninety days after receipt of the application, shall grant or refuse
to grant the autiiority to organize a cemetery.

(e) If the board intends to cieny an application, it shall give written notice to the applicant of its intention to cieny. The notice
shall state a time and place fora i'iearing before the board and a summary statement of the reasons for the proposeci denial. The
notice of intent must be mailed i:)y certified mail to the applicant at the address stated in the appiication at least fifteen ciays prior
to the scheduled i:\earing date. Notwithstanciing any other provision of law, any appeai from the board’s decision must be to the
circuit court.

(i) If the board intends to grant the auti:\ority it shall give written notice that the authority to organize a cemetery has been
granteci and that a license to operate will be issued upon the compietion of the fo]lowing:

(1) Establishment of the irrevocable care and maintenance trust fund and receipt in the board of a certificate from the trust
institution certifying receipt of the initial deposit requirecl under this chapter.

2 Development, reatiy for burial, of not less than two acres, certified i)y inspection of the board or its representative.

3A ciescription, i)y metes and bounds, of the acreage tract of the proposed cemetery, togetiier with evidence, i)y title insurance
policy or certificate or certification iay an attorney at law, that the appiicant is the owner in fee simpie of the tract of land, which
must contain not less than tiurty acres and that the fee simpie title of the tract of not less than t}iirty acres is free and clear of all
encumbrances. In counties with a popuiation of less than ti].irty-tive thousand inhabitants accor(iing to the latest official United
States census the tract need be oniy fifteen acres.

(4) Submit to the board for its approval a copy of regulations as defined in Section 39-55-125.

SECTION 39-55-100. Depth requirements for funeral vaults.

(A) Where the excavation can be accomplisiieci without cirilling or the use of equipment other than a shovel, funeral vaults must
be at least ten inches below the earth’s surface. As useci in ttiis section, “funeral vaults” means casizets, grave iiners, or other
outer burial containers. It does not include matizers, monuments, or crypts constructed in a mausoleum or columbarium.

(B) This section does not appiy to cemeteries located in the coastal/lowland areas which are suinject to tidal or surface ﬂoociing or
have a iiigii-level water ta]ale, except that vaults may be placeci level with the grounci in coastal/lowland cemeteries where the water
table is at least two feet below ground level and which cemeteries are not suiaject to tidal or surface water ﬂoociing.

(C) Any person vioiating the provisions of this section is guiity of a misdemeanor and, upon conviction, must be fined not more
than two hundred dollars or imprisoneti for not more than tinrty tiays.

SECTION 39-55.105. Transfer of control.

In any case where a person proposes to purciiase or acquire control of an existing cemetery either i’)y purci-iasing the outstanding
capitai stock of any cemetery company or the interest of the owner and, tiierei)y to ci'iange the control of the cemetery company,
the person must make appiication on a form prescrii)e(i and provicleti i)y the board for a license cinange. The application shall
contain the name and address of the proposeci new owner. The appiication for a license ci'iange must be accompanied i)y an initial
tiling fee of one hundred dollars to cover an investigation, if requireci.

SECTION 39-55-115. Powers and duties of board.

[n addition to other powers conferred l)y this ci:lapter upon the board, the board also has the toiiowing powers and duties:
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(1) Prior to the cl‘xange of control of any cemetery company, to examine the licensee's records, and, if the board considers it
advisable, to assess applicat;le fees proviclecl for in this ctrapter or l:y regulation.

(2) At any time the board finds it necessary to l:)ring an action in the name of the State in the circuit court of the county in which
the licensed place of business is located against any person who is the clirector, the owner, or an officer of a cemetery company to
enjoin the person from engaging in or continuing any violation of this cllapter or of any regulation or order promulgated pursuant
toit. In any action of this nature an order or judgment may be entered l)y the court awarding a temporary restraining order,
temporary injunction, or permanent injunction, as is considered proper. Before this action may be l)rougl)t, the board shall give
the person at least tlnrty clays' notice in wnting, stating the allegecl violation and giving the person an opportunity within that
periocl to correct the violation or to request l:>y certified mail a l:earing before the board. In addition to all other powers under
provisions of law governing the issuance and the enforcement of a temporary restraining order, temporary injunction, or a
permanent injunction, the court has the power and juris«liction to impoun& and appoint a receiver for the property and business of
the person, including books, papers, documents, and records, or so much of these as the court considers reasonably necessary to
prevent further violation of this cllapter or of any regulation or order promulgatea pursuant to it ttirougtx or l)y means of the use
of the property and business. The board may institute procee(lings against the cemetery or its officers or owners where, after an
examination, pursuant to this cllapter, a slrortage in the care and maintenance trust fund is discovered so as to recover the
stiortage.

SECTION 39-55-125. Records maintained l)y cemetery; regulations of cemetery; submission of regulations to board.

A A record must be laept of every lot owner and every burial in the cemetery sllowing the date of purctiase, date of burial, name of
the person buried and ot the lot owner, and space in which the burial was made. All sales, trust tuncts, accounting records, and
other records of the licensee must be available at the licensee’s principal place of business and must be rea(lily available at all
reasonable times for examination l)y an authorized representative of the board. In addition, the owner of a perpetual care
cemetery shall have the records of the perpetual care cemetery examined annua].ly l)y a licensed put»lic accountant and shall submit
a copy of the report to the board.

B. A record must be tzept of each written complaint received, action taken, and clisposition of complaint. These records must be
available for examination lay representatives of the board.

C. (1) The owner of every cemetery shall aclopt, and entorce regulations tor the use, care, control, management, restriction, and
protection of the cemetery and of all parts and subdivisions thereof; for regulating the use of all property within a cemetery; for
regulating the introduction and care of plants or shrubs within the grouncl.s; for regulating the conduct of persons and preventing
improper asseml)lages tlrerein; and for all other purposes considered necessary l)y the owner of the cemetery for the proper
conduct of the business of the cemetery and the protection of the premises and the principles on which the cemetery was
organized. The owner may amend or abolish such regulations: The regulations must be plainly printed or typewritten, posted
conspicuously, and maintained sut>ject to inspection at the usual place for transacting the regular business of the cemetery.
However, no cemetery licensed under the provisions of this ctxapter may aclopt any regulation in conflict with any of the
provisions of this cl'xapter or in clerogation of the contract riglrts of lot owners.

(2) The owner of every cemetery shall have the further right to establish reasonable regulations regarding the type material, design,
composition, finish, and specitications of any and all merchandise to be used or installed in the cemetery. Reasonable regulations
may further be adoptecl regarcling the installing l:)y the cemetery or others of all merchandise to be installed in the cemetery.

These regulations must be postecl conspicuously and maintained, sul)ject to inspection, at the usual place for transacting the
regular business of the cemetery. No cemetery owner may prevent the use of any merchandise purclrasecl l)y alot owner, his
representative, agent, or heirs or assigns from any source, if the merchandise meets all cemetery regulations.

(3) All regulations established try a cemetery pursuant to this subsection must be submitted to the board for its approval.

SECTION 39-55.135. Trust fund for perpetual care cemetery.

No cemetery company is permitter.l to establish a perpetual care cemetery or to operate an alreacly-establisl]ed perpetual care
cemetery without provi(ling for the future care and maintenance of the cemetery, for which a trust fund must be established to be
known as “the care and maintenance trust fund of (Name of licensee)”. If any perpetual care cemetery company refuses or
otherwise fails to provicle or maintain an aclequate care and maintenance trust fund in accordance with the provisions of this
cl’rapter, the board, after reasonable notice, must proceecl to enforce compliance. The trust fund agreement shall contain the
name, location, and aclclress ot laotll the licensee and the trustee, slnowing the date of the trust agreement and the cleposit in the
trust of the requirecl funds. No person may transfer the corpus of the care and maintenance trust fund without first olataining

16



APPENDIX 1. THE 1984 CEMETERY BOARD LAW

written consent from the _lnoarcl.
SECTION 39-55-145. Use of income of trust fund; disclosure in written instrument.

At the time of making a sale or receiving the initial cleposit on the sale of grave space, niche, or mausoleum crypt, the cemetery
company shall deliver to the person to whom the sale is made, or who makes the Jeposit, an instrument in writing which shall
specificaﬂy state that the net income of the care and maintenance trust fund must be used solely for the care and maintenance of
the cemetery, for reasonable costs of a&nﬁnistering the care and maintenance and for reasonable costs of administering the trust
fund. This information may be included in the sales contract.

SECTION 39-55-155. Minimum deposits to trust fund.

No cemetery may cause or permit aclvertising of a perpetual care fund in connection with the sale or offer for sale of its property
unless the amount deposited in the care and maintenance trust fund is equal to not less than twenty dollars or ten percent of the
sale price, whichever is greater, per grave space and niche and Bfty dollars per mausoleum crypt sold or five percent of the sales
price, whichever is greater. Also, for any memorial or grave marker for installation in a cemetery wherein perpetual care is
promised or guaranteed, the cemetery shall transmit to the care and maintenance trust fund an amount equal to eight cents per
square inch of the memorial's or the marker’s base. All cleposits must be made within sixty clays upon receipt of final payment.

SECTION 39-55-165. Financial report of trust fund.

Within ninety clays after the end of the calendar or fiscal year of the cemetery company, the trustee shall furnish adequate
financial reports with respect to the care and maintenance trust fund on forms pr&scril)ecl and provi&ecl lay the board. The board
may require the trustee to make any additional financial reports the board considers advisable.

SECTION 39-55-175. Investment of trust fund; allocation of expenses to income; payment of deficiencies l)y cemetery
company.

The care and maintenance trust fund must be invested and reinvested Ly the trustee in the same manner as proviclecl l)y law for
the investment of other trust funds. The fees and other expenses of the trust fund must be paid by the trustee from the net
income of the trust fund and may not be paid from the corpus. Lo the extent that the net income is not sufficient to pay the fees
and other expenses, tl:ey must be paid I)y the cemetery company.

SECTION 39.55.185. Merchandise trust funcl; recor&s; interest; refuncls; report of merchandise trust jr-uncl; examination
by board; certain contracts void; schedule of cllarges; penalties.

(A) Any person receiving funds from the sale of merchandise for use in a cemetery in connection with the burial or
commemoration of a deceased human I:)eing when the use of the merchandise is not immecliately requeste& or require& shall
Aeposit the funds in a merchandise trust fund administered })y a trust institution.

The cemetery company shall maintain a record of each deposit into any such account and shall i&entify the name of the
purcl'xaset, the amount of the actual cost to the seller and the amount of money to be cleposite&, and a copy of the contract for the
merchandise. Notln'ng contained herein prohil)its the trustee from commingling the cleposits in any trust fund of this kind for
purposes of the management and investment of funds.

(B) When any memorial, mausoleum crypt, or other merchandise is sold in advance of need ancl not installed until a later clate,
one hundred percent of actual cost to the seller at time of cleposit must be place& in a trust institution within sixty clays after
completion of the contract, with interest to accrue, and may not be withdrawn without the consent of the purchaser until the time
of clelivery or construction.

(C)(1) The funds must be held in a merchandise trust fund both as to principal and income earned and must remain intact,
except that the cost of the operation of the trust may be deducted from the income until cle].ivery of the merchandise is made I)y
the cemetery company or other entity. Upon clelivery of the mexc}nanc]jse, the cemetery company or other entity shall certify these
facts to the trustee. Upor this certification, the amount of money on deposit to the credit of that particular contract, inclucling
principal and income, must be paid to the cemetery company, or other entity. The trustee may tely upon all certifications of this
kind and is not liable to anyone for this reliance.

17



CHICORA WHITE PAPER ON THE REESTABLISHMENT OF A CEMETERY BOARD

{(2) If for any reason a cemetery company or other entity which has entered into a contract for the sale of merchandise cannot or
does not provicie within a reasonable time the merchandise that has been {uny paici for and called for i:’y the contract after request
in writing to do so, the putc]naser or his heirs or assigns or duly authorized representative is entitled to receive the entire amount
paicl on the contract and any income earned i)y the merchandise trust fund for that particuiar item. Reasonable time excludes
riots, strikes, acts of war, or any tieiays beyond the control of the cemetery company or other entity.

(D) At any time after payment in full and prior to cielivery of merchandise, a purchaser may make written demand for a refund of
the amount cleposited in the merchandise trust fund to the credit of the purcilaser, and, within tinrty ciays of receipt of the written
ciemanci, the trustee shall refund to the purcilaser tiie amount on cleposit to his cre&it, less reasonable commission fees and
administrative costs, togeti:er with all interest, cliviciencls, increases, or accretions earned on the fund. Upon such re{'unci, the
cemetery company is relieved from any further liability for this merchandise.

(E) The trustee shall, annua].ly and within ninety ciays after the end of the calendar year, file a financial report of the merchandise
trust fund with the board on forms proviclecl in the board, setting forth the principal, investments, and payments made and the
income earned and disbursed. The board may require the trustee to make additional financial reports as the board considers
advisable.

(F) The board may examine the business of any cemetery company or other entity writing contracts for the sale of the property or
services described in this section. The written report of the examination must be filed in the office of the board. Any person or
entity ]:)eing examined shall ptociuce the records of the company needed for the examination.

(G) Any provision of any contract for the sale of merchandise described in this section which provicies that the purchaser or
i)eneﬁciary may waive any of the provisions of this section is void.

(H) All cemetery owners shall have a full and complete schedule of all ci'iarges for services provicieci l)y the cemetery plainly printeci
or typewritten, posted conspicuously, and maintained, subject to inspection and copying at the usual piace for transacting the
regular business of the cemetery.

(I) Any cemetery company or other entity iailing to make required contributions to a care and maintenance trust fund or to a
merchandise trust fund is guiity of a misdemeanor and, upon conviction, must be punished as proviclecl in Section 39-55-265.

)] (! any report is not received within the time stipulateci ]Jerein, the board may ievy and collect a pena.ity of twenty-ﬁve dollars
per ciay for each clay of cie].inquency.

SECTION 39-55-195. Renewal of license.

Application for renewal of licenses must be submitted on or before ]uiy first of each year in the case of an existing cemetery
company. Before any sale of cemetery property may take place in the case of a new cemetery company or in the case of a cl’iange
of ownership or control, as provided in Sections 39-55-105 and 39-55-115, an application for a license must be submitted and a
license must have been issued.

SECTION 39-55-205. Transfer of license.

No license issued under this chapter is transferrable or assignai:le and no licensee may cievelop or operate any cemetery authorized
i)y this ci’iapter under any name or any location other than that contained in the license.

SECTION 39-55-215. Minimum acreage; restrictions on sale, mortgage, 1ease, or encumi)rance; conveyance to municipality;
exceptions.

(a) Each licensee shall set aside a minimum of thirty acres of land for use as a cemetery, except as may otherwise be provicleci in
this ci'iapter, and may not seil, mortgage, iease, or encum]:)er it.

(i)) The fee simple title in any lands owned i)y the licensee and dedicated for use i)y the licensee as a cemetery, which lands are
continuous, acijoining or acijacent to the minimum acreage described in subsection (a), may be sold, conveyeci, or ciisposed of 1>y
the licensee for use l)y the new owner for purposes other than as a cemetery if no bodies have been previousiy interred and if any
titles, interests, or burial rigilts which may have been sold or contracted to be sold in these lands are reconveyeci to the licensee
prior to the consummation of any conveyance.

(c) Any licensee may convey and transfer to a municipality or county its real and personal property, togetiier with monies
clepositeci with the trustee, if the municipality or county accepts responsibi].ity for maintenance and prior written approvai of the
board is obtained.

(d) The provisions of subsections (a) and (b) relating to a requirement for minimum acreage do not apply to those cemeteries
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licensed i)y the board on or before July 1, 1984, which cemeteries own or control a total of less than the minimum acreage, but
these cemeteries may not ciispose of any of the lands.

(e) The provisions of subsections (a) and (b} relating to the minimum acreage do not apply when the governing body of a
municipality which is within fifteen miles of the corporate limits of the City of Charlotte, North Carolina and in which the
cemetery is to be located passes an ordinance autiiorizing a cemetery with less than thirty acres of land when a licensee establishes
an irrevocable trust with a trust corpus of at least fifteen thousand dollars and five acres of land, and the dedication of fifteen
percent of all future sales to cieposit in the trust on a quarterly basis.

SECTION 39-55-225. Time for construction of mausoleum or bank of below grounci crypts.

(a) A cemetery company is required to start construction of that section of a mausoleum or bank of below ground crypts in which
sales, contracts for sale, reservations for sales, or agreements for sales are i)eing made within ti:irty-six months after the date of the
first sale, or refund the money. The construction of the mausoleum section or bank of below groun& crypts must be compieted
within five years after the date of the first sale. Extensions for completion, not to exceed one year, may be granteci iay the board
for gooci reasons shown.

(b) After construction has inegun on the mausoleum section or bank of below grounci crypts, the cemetery company shall certiiy
the progress and expen&itures to the trustee and is entitled to withdraw all funds cieposite& to the trust account.

() If the mausoleum section or bank of below groun& crypts is not compieteci within the time limits set out in this section, the
trustee must contract for and cause the project to be compieteci and paici for from the trust funds deposite& to the project’s
account. Any i)aiance, less costs and expenses, must be paici to the cemetery company. If not enougia funds have been clepositeci
to the escrow trust fund to complete the project, the cemetery company shall be liable for any si:ortage.

(zi) In lieu of the payments to the escrow trust fund the cemetery company may deliver to the board a performance bond in an
amount and i:;y surety companies acceptaisie to the board.

SECTION 39-55.235. Signs designating presence or absence of perpetual care.

All cemeteries in this State, except iamily burial gtouncis, shall ciispiay a sign at each entrance, containing letters not less than six
inches in height, stating “Perpetuai Care” or “Endowment Care” or “No Perpetual Care” or “No Endowment Care”, ciepenciing
upon which method of operation the cemetery is using. T hose cemeteries which furnish perpetual care to some portions and no
perpetuai care to other portions shall clispiay these signs on the appropriate sections of the cemetery to which the sign appiies.
Portions ciesignateci "Perpetual Care” cannot be changeci to “No Perpetuai Care” once the clesignation is made.

SECTION 39-55-245. Free burial rights; care of facilities.

Any cemetery company which offers free burial rights to any person or group of persons must, at the time of the oger, cieariy
state all conditions upon which the offer is made. Cemeteries must be maintained to present a cared for appearance inciu&ing,
but not limited to, shrubs and trees pruneci and trimme&, flower beds weedeci, drives maintaine&, and lawns mowed when needed
equivalent to once per week ciuring the grass growing season with ample rainfall.

SECTION 39-55-255. Designation of cemetery for exclusive use of persons whose religious code requires isolation.

Cemetery companies may provicle l)y their i:)yiaws, regulations, contracts, or deeds the c.iesignation of parts of cemeteries for the
speciﬁc use of persons whose religious code requires isolation.

SECTION 39-55-265. Penalties.

Any officer, director, or person occupying a similar status licensed to operate a cemetery company who fails to make requireci
contributions to the care and maintenance trust fund or any other trust fund requirea to be established and maintained by this
ci’iapter and any other person vioiating any other provision of this ci-iapter or order or reguiation promuigate& under the provisions
of this ciiapter is guilty of a misdemeanor and upon conviction must be fined not more than five thousand dollars or imprisonecl
for not more than two years. Each violation constitutes a separate offense.

SECTION 39-55-275. License and filing fees; empioyees ; investigators; sui)poenas and search warrants.
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The board has authority to adjust license and filing fees t}:roug]a regulations promulgated pursuant to the Administrative
Procedures Act and to employ examiners, cler]:zs, and stenographers and other employees as the administration of this chapter
may require. 1. he board also has autllority to appoint and employ investigators who shall have, in any case in which there is a
reason to believe a violation of this c}xapter or of any order or regulation promulgated under the provisions of this chapter has
oceurred or is about to occur, the rigllt and power to serve sul)poenas and to swear out and execute search warrants.

SECTION 39-55-285. Promulgation of regulations.

The board has the authority to make regulations pursuant to the Administrative Procedures Act and to issue orders from time to
time as the board considers necessary for the enforcement of this c]:Japter.

SECTION 39-55-295. Exemptions.

The provisions of this chapter do not apply to govemmental cemeteries, church cemeteries, or family burial grouncls, with the
exception of the provisions of Sections 39-55-235 and 39-55-265.

SECTION 39-55-305. App].ication of provisions to existing cemetery companies.
Any cemetery company law{ully operating on the effective date of this act may continue to operate and must be granted a license
l)y the South Carolina Cemetery Board but must hereafter be operatecl in accordance with the provisions of Chapter 55 of Title

39 of the 1976 Code. This act shall not apply retroactively to any cemetery company lawtully operating on the effective date of
this c}lapter.
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AMENDED
March 28, 2001

H. 3319

Introduced ]:>y Reps‘ Sanclifer, Aﬂison, Barrett, Cato, Cheﬂis, Cooper, Davenport, Eclge, Emory, Fleming, Gilham,
Harrison, Harvin, Keegan, Keﬂey, Kirsl'l, Knotts, Law, Leach, Lee, Limehouse, Littlejohn, Martin, McCraw,
Meacham-Richardson, Moocly—Lawrence, .M. Neal, Neilson, Perry, Phiﬂips, Quinn, Roclgers, Simiill, J.E. Smith,
].R. Smith, Stiﬂe, Ta]ley, Tllompson, Trotter, Waﬂ:zer, A. Young, White and Robinson

S. Printed 3/28/01--H.
Read the first time January 23, 2001.

A BILL

TO AMEND TITLE 40, CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING TO
PROFESSIONALS AND OCCUPATIONS, BY ADDING CHAPTER 8 SO AS TO ESTABLISH THE
SOUTH CAROLINA PERPETUAL CARE CEMETERY BOARD UNDER THE DEPARTMENT OF LABOR,
LICENSING AND REGULATION; TO CONFORM THE PROVISIONS OF THIS CHAPTER TO THE
STATUTORY ORGANIZATIONAL FRAMEWORK ESTABLISHED FOR PROFESSIONAL AND
OCCUPATIONAL BOARDS UNDER THE ADMINISTRATION OF THE DEPARTMENT; AND TO
FURTHER PROVIDE FOR THE LICENSURE AND REGULATION OF CEMETERY COMPANIES AND

TO PROVIDE PENALTIES FOR CERTAIN VIOLATIONS; AND TO REPEAL CHAPTER 55 OF TITLE
39 RELATING TO CEMETERIES.

Amend Title To Conform

Be it enacted l)y the General Assem}aly of the State of South Carolina:
SECTION 1. Title 40 of the 1976 Code is amended by adding:

“CHAPTER 8
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Perpetual Care Cemeteries
Section 40-8-10.  This chapter may be cited as the ‘South Carolina Perpetual Care Cemetery Act’.

Section 40-8-20.  For the purposes of administering this chapter, there is established a South Carolina Perpetual Care Cemetery
Board with the power and cluty to promulgate tegulations, apptovecl I)y the Director of the Department of Labor, Licensing and
Regulation, to carry out this chapter as provided for by Section 40-1-10.

Cemeteries, burial grounds, and any agreement or contract which has for a purpose the {umishing or delivering of a person,
property, or merchandise of any nature in connection with the final Aisposition of a dead human ]:;ocly, must be subject to sufficient
regulation Ly the State to ensure that sound business practices are followed l)y all entities sul)ject to this chapter.

Section 40-8-30.  As used in this chapter, unless otherwise stated or unless the context clearly indicates otherwise:

(1)  ‘Administrator’ means the individual, appointed by the director, to whom the director has delegated authority to administer
the programs of the South Carolina Petpet'ual Care Cemetery Board.

(2)  ‘Authorization to operate’ or ‘operation authorization’ means the approval to operate a cemetery, which has been granted by
the South Carolina Perpetual Care Cemetery Board. This authorization is gtanterl in the form of a license.

(3) Board’ means the South Carolina Perpetual Care Cemetery Board.
{(4) ‘Cemetery’ means a place used, dedicated, or designated for cemetery purposes including any one or combination of:
a) perpetual care cemeteries;

¢) mausoleums;

(
(L) burial parks for earth interment;
(
(

cl) columbariums.

(8) ‘Cemetery company’ means a legal entity that owns or controls cemetery lands or property and conducts the business of a
cemetery, inclucling all cemeteries owned and operatecl l)y cemetery sales organizations or cemetery management organizations or any
other entity.

(6) ‘Columbarium’ means a structure or lauilcling sul)sta.ntiaﬂy exposecl al)oveground intended to be used for the interment of
the cremated remains of a deceased person.

(7) ‘Department’ means the Department of Lal)or, Licensing and Regulation.
(8) ‘Director’' means the Director of the Department of Labor, Licensing and Regulation, or the director’s official designee,

(9) ‘Grave space’ means a space of ground in a cemetery intended to be used for the interment in the ground of the remains of
a deceased person.

(10) ‘Human remains’ or ‘remains’ means the body of a deceased person and includes the body in any stage of decomposition.

(11) ‘Licensee’ means a person gra.ntecl an authorization to operate pursuant to this chapter and refers to a person holding a license
granted pursuant to this chapter.

(12) ‘Mausoleum’ means a structure or building substantially exposed aboveground, intended to be used for the entombment of
the remains of a deceased person.

(13} ‘Memorial’ means a bronze marker set approximately level with the turf for the purpose of identification, or interchanged to
mean uprigl'xt markers in garclen sections which are plotted and speciﬁed for the use of upright markers. The term ‘marker’ is
interchanged with the term ‘memorial” in this chapter.

(14) ‘Merchandise’ means items used in connection with grave space, niches, mausoleum crypts, granite, memonrials, grave liners,
and vau]*s; however, merchandise shall expressly exclude caslzets ancl cremation urns, burial clothing, facilities used for preparation,
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viewing, and automotive equipment and transportation. [tems expr&ss}y excluded under the definition of merchandise in this provision
must be governed by Chapter 7 of Title 32.

(15) ‘Outer burial container’ means the following:

(a) Category | - Protective Outer Burial Container - An outer burial container (vault) in which a casket or similar burial device
is placecl for in-ground interment and is d&signecl and constructed to support the weight of the earth and standard cemetery
maintenance equipment and to prevent the grave from co].lapsing while resisting the entrance of water or any other element found
in the soil in which it is interred.

(b)  Category II - Nonprotective Quter Burial Container - A nonsealing outer burial container (grave liner) in which a casket
or similar burial device is placed for in-ground interment and is clesigned and constructed to support the weight of the earth and
standard cemetery maintenance equipment and to prevent the grave from collapsing.

(16) ‘Perpetual care’ means the maintenance and the reasonable administration of the cemetery grouncls and l)uilclings in
lzeeping with a cemetery properly maintained using a care and maintenance trust fund. In the event that a cemetery offers perpetual
care for some designated sections of its property but does not offer perpetual care to other clesignatecl sections, the cemetery must be
considered a perpetual care cemetery for the purposes of this chapter.

(17) ‘Person’ means an individual, entity, corporation, partnership, joint venture, or association.

(18) ‘Trust institution’ means a state or national bank, state or federal savings and loan association, or trust company authorized
toactin a fiduciary capacity in this State.

Section 40-8-35.  The cemetery contract must disclose to the consumer:

(1) the type of outer burial container }.)eing purchased (a Category I, Protective Outer Burial Container, or a Category II,
Nonprotective Quter Burial Container);

(2)  that the outer burial container either has a warranty or that it does not have a warranty; and

(3)  if the outer burial container purchased in advance of need is not available at the time of need, the cemetery shall make
available to the purcllaser or his representative an outer burial container of equal or greater value. The purclnaser or his representative
is entitled to approve any substitutions.

Section 40-8-40.  No entity may engage in the business of operating a perpetual care cemetery company, except as authorized
l)y this chapter, without first olatainjng a license from the board. A license issued under this chapter is not transferable or assignalale
and a licensee may not clevelop or operate a perpetual care cemetery authorized ]:)y this cl:apter under a name or a location other than
that contained in the license.

No entity may hold itself out to be a perpetual care cemetery without an authorization to operate as such l)y the South Carolina
Perpetual Care Cemetery Board.

Those cemeteries which fumnish perpe':ual care to some portions and no perpetual care to other portions shall iclentify the appropriate
sections of the cemetery at application and shall &esignate each section ]ay a sign on the premises. Portions d&signated ‘Perpetual Care’
may not be cllangecl to ‘No Perpetual Care’ once the clesignation is made.

Section 40-8-50.  The board consists of eigl:lt members. Three appointecl members must be pul)lic members who have no
financial interest in and are not involved in the management of a cemetery or funeral-related business; one member must be a
monument dealer in this State who may be selected from nominees submitted l)y the Monument Builders of the Carolinas; and four
members must be owners or managers of cemeteries in this State who may be selected from nominees submitted l)y the South
Carolina Cemetery Association. The Governor shall appoint members of the board in the manner proviclecl in this section. Of the
eigl:t members, four of the initial board members must be appo'mtecl for a term of two years, two for a term of three years, and two
for a term of four years. At the end of their respective terms, successors must be selected in the same manner and appointe& for terms
of four years and until their successors are appointed and qualey Nominations for appointment for the four professional members
must be received by the Governor fxrom the South Carolina Cemetery Association. If the Governor does not approve the
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recommendations, the association shall provicie the Governor with another list of nominees, and the Governor may select a nominee
from the list provicled or appoint another suitable candidate of his choice. The Governor may replace any board member at any time
for cause. An appointment to £ll a vacancy on the board is for the balance of the unex‘pirecl term in the manner of the original
appointment.

Section 40-8-60. The board shall elect a.nnually a chairman and vice chairman; Each member of the board shall receive the
usual miieage, per diem, and subsistence as provide& l)y law for members of state boards, committees, and commissions. All expenses
of the board must be paiti from fees received by the board.

The board shall meet at least semia.nnually and may hold special meetings at any time and place within the State at the call of the
chairman or upon written request of at least four members.

Section 40-8-70.  In addition to the powers and duties included in Sections 40-1-70 through 40-1-100, the board shall establish

policies and proceciures consistent with this ciiapter, shall have the full power to regulate the issuance of licenses, and shall &iscipline
licensees in any manner permitted by this chapter or under the provisions of Sections 40-1-110 through 40-1-150.

Section 40-8-75.  The board shall have and use an official seal bearing the name of the board.

Section 40-8-80.  (A) The following fees must be assessed, collected, and adjusted on behalf of the board by the Department
of Labor, Licensing and Regulation in accordance with this chapter and the provisions of Section 40-1-50(D):

(1)  alicense fee of eight hundred fifty dollars, annually;
(2)  an application fee of two hundred fifty dollars.

(B) Notwithstanding subsection (A), the fees for a cemetery in existence on the effective date of this chapter, which consists of
ten acres or less of land are as follows:

(1) a license fee of four hundred dollars, annually;
(2)  an application fee of two hundred fifty dollars.
(C) The license period is from January first through December thirty-first.

(D) Failure to renew a license ]Jy the December thirty-ﬁrst renewal date renders the license invalid. The license may be reinstated
upon receipt of an app]ication postma.rieeci not later than January tiiirty-{irst. Delinquent renewal requests not postmarlvze(i on or before
January tl'iirty-first require that a new application be submitted under the guicle]ines in effect for the current perioci.

(E)  All fees are nonrefundable.

Section 40-8-90.  (A) A legal entity wishing to establish a cemetery shall file a written application for authority to do so with
the board on forms prescrii)eci and provicieci ]:)y the clepartment.

(I)  Upon receipt of the app].ication and a nonrefundable application fee the board shall cause an investigation to be made to
establish the followi.ng criteria for approva.l of the application:

(a)  creation of a legal entity to conduct a cemetery business and the proposeci financial structure;

(b) establishment and maintenance of an irrevocable care and maintenance trust fund agreement with a trust institution
cioing business in this State, with an initial cleposit of not less than fifteen thousand dollars and a bank cashier’s or cettiﬁecl check
attached for the amount and payai')le to the trustee with the trust executed Ly the app].icant and accepteci in the trustee, conditioned
oniy upon the approval of the application;

(c) presentation of a plat of the land to be used for a cemetery silowing the county or municipality and the names of roads
and access streets or ways;
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(ci) designation i)y the legai entity, wisili.ng to establish a cemetery, ofa general manager who must be a person iiaving had
not less than two years experience in the cemetery business;

(e)  presentation of development pla.ns sufficient to ensure the community that the cemetery shall provicie aci.equate cemetery
services and that the property is suitable for use as a cemetery.

(2 The board, after receipt of the investigating report and within ninety clays after receipt of the application, shall grant or
refuse to grant the autilority to organize a cemetery;

3) If the board intends to cieny an application, it shall give written notice to the appiicant of its intention to cieny. The notice
shall state a time and piace for a iiearing before the board and a summary statement of the reasons for the proposecl denial. The notice
of intent must be mailed in certified mail to the applicant at the address stated in the appiication at least fifteen &ays before the
scheduled iiearing date. Within thir‘l:y ciays of the hearing, the board must provicie the applicant with its written decision regarcling
its intent to deny the appiication. An appeai from the board’s decision must be made in accordance with the Administrative
Proceciures Act;

(4) If the board intends to grant the autiiority, it shall give written notice that the autilority to organize a cemetery has been
granteci and that a license to operate must be issued upon the completion of the:

(a) establishment of the irrevocable care and maintenance trust fund and receipt 17y the board of a certificate from the trust
institution certifying receipt of the initial cieposit requirecl under this cixapter;

(]a) cieveiopment, rea(iy for i)uriai, of not less than two acres, certified i)y inspection of the board or its representative;

(c) presentation of a ciescription, i)y metes and bounds, of the acreage tract of the proposea cemetery, with evidence, i)y
title insurance poiicy or certificate or certification }.)y an attorney at law, that the appiicant is the owner in fee simpie of the tract of
land which must contain not less than tl1irl:y acres, and may not mortgage, lease, or encumber it. In counties with a popuiation of

less than ti:.irl:y-iive thousanci ini:iabitanfs according to the iatest oHiciai Unitecl States census, the tract needs to be only fifteen acres ;

(d)  submission to the board, for its approval, a copy of the cemetery company’s poiicies and procedures as provicie(i for in
this ci:apter.

(B) Ifa person proposes to purci'iase or acquire control of an existing cemetery either 1)y purci‘iasing the outstanciing capitai stock
of any cemetery company or the interest of the owner and thereby to change the control of the cemetery company, the person shall
make application on a form ptescrii)ecl and provi&eci Ly the board for a license change. The application shall contain the name and
address of the proposeci new owner. The appiication for a license change must be accompanieci lay an initial appiication fee.

(C) The provisions of subsection (A){4)(c) relating to the minimum acreage do not apply when the governing body of a
municipaiity which is within fifteen miles of the corporate limits of the City of Charlotte, North Carolina, and in which the cemetery
is to be located passes an ordinance auti'iorizing a cemetery with less than tinrl:y acres of land when a license establishes an irrevocable
trust with a trust corpus o{ at least ﬁfteen tl'iousanci cio].iars ami ijve acres of ianci, anci the cieciication of ﬁfteen percent of ali i‘uture
sales to cieposit in the trust on a quarteriy basis.

Section 40-8-100. (A) A record must be izept of every lot owner and every burial in the cemetery sl'iowing the date of purciiase,
date of i)uria.i, name of the person buried and of the lot owner, and space in which the burial was made. Sales, trust {uncis, accounting
records, and other records of the licensee must be available at the licensee's principai piace of business at reasonable times ciuring
reguiar business hours for examination i)y the ciepartment. In addition, the owner of a perpetual care cemetery shall have the records
of the care and maintenance fund examined a.nnually i)y a licensed pu]:;iic accountant and shall submit a copy of the report to the board
or its ciesignee,

B) A record must be kept of each written complaint receiveci, action taizen, and disposition of the complaint. These records must
P P PO P
be available for examination iay the chairman or other authorized representative of the board.

(C) Tixe owner of a cemetery si'ia.u aciopt anci enforce po].icies and proceciures for ti.xe use, care, control, management, restriction,
and protection of the cemetery and its parts and subdivisions, the use of property within a cemetery, the introduction and care of piants
or shrubs within the grouncis, the conduct of persons and prevention of improper assemi)lages, and other purposes considered necessary
iay the owner of the cemetery for the proper conduct of the business of the cemetery and the protection of the premises and the
principies on which the cemetery was organizeci. The owner may amend or abolish the policies and proceciures pursuant to subsection
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(H). The regulations must be printed or typewritten plainly, posteci conspicuously, and maintained, subject to inspection i)y the board
or its &esignee, at the usual piace for transacting the reguiar business of the cemetery. The owner must also include in this posting
a statement explaining that it is accepfa.i)le to purciiase memorials and merchandise from vendors other than the cemetery if the items
meet the reasonable policies and proce&ures established for those items i)y the cemetery. However, a cemetery licensed under this
ciiapter may not a,ciopt po].icies or proceciures in conflict with this ci:iapter or in cierogation of the contract rigl'xts of lot owners.

(D) The owner of a cemetery shall establish reasonable po].icies and proceciures regarciing the type material, design, composition,
finish, specifications, and installation of merchandise to be used in the cemetery. However, a poiicy or proce(iure may not be
promulgated which:

(1)  requires the owner or purciiaser of alot to purcilase a monument or marker or the actual installation of a monument or
marker from the cemetery company;

(2) xestricts the rigi'it of the owner or purciiaset of alot to purci'iase a monument or marker or the actual installation of a
monument from the vendor of his choice;

(3) ciiarges the owner or purciiaser of a lot a fee for purc}iasing a monument or marker or the actual installation of a
monument from a vendor or ciiarges a vendor a fee for cieiivering or instaiiing the monument;

(4)  discriminates against an owner or a purc]:iaser of a lot who has purchaseci a monument or services related to installation
of a monument from a vendor.

(E) Subsection (D) does not prohibit the cemetery from charging the owner or purchaser of a lot a reasonable fee for services
actuaﬂy performeci l:>y the cemetery reia.ting to the installation, care, and maintenance of a monument or marker incluciing, but not
limited to, the survey, recortiing, and supervision of the installation of the monument or marizer, whether or not it is purciiased from
a cemetery or an outside vendor.

(F) These poiici&s and proceciuxes must be posteci conspicuousiy and maintaineci, sui)ject to inspection i)y the ciepartment, at the
usual piace for transacting the regular business of the cemetery. A cemetery owner may not prevent the use of merchandise purci:\aseci
i)y a lot owner or his representative, agent, heirs, or assigns from any source if the merchandise meets cemetery reguiations.

Q) When an internment right is sold, the cemetery must provicie a written ].isting of the current ciiarges associated with all
merchandise, memorials, and services that are then requireti Ly the cemetery. 1 he cemetery also shall provicie a list of cemetery
sexvices for which there may be a later cilarge. When a monument, marlzer, or memorial is sold i)y a cemetery company, the cemetery
shall provicie on the sales contract an itemized statement of the fees charged for installation, care, and maintenance of the monument,
marlzer, or memorial. Fees ci:arged for insta].iation, care, and maintenance of a monument, mari:zer, or memorial must be shown on
the statement as charges separate from its price, and the statement shall disclose the amount of fees to be piaceti in trust i:)y the
cemetery company. The board shall promulgate regulations for the disclosure of fees and services.

(H) Policies and proceciures established, amended, or abolished ]:)y a cemetery pursuant to this section must be submitted to the
board for its approvai.

Section 40-8-110. (A) A cemetery company is not permitted to establish a perpetual care cemetery or to operate an
a.lreaziy-estai:].isi'xeci perpetuai care cemetery without proviciing for the future care and maintenance of the cemetery, for which a trust
fund must be established to be known as ‘The Care and Maintenance Trust Fund of (name of hcensee)'. Ifa perpetuai care cemetery
company refuses or otherwise fails to provicie or maintain an aciequate care and maintenance trust fund in accordance with the
provisions of this ciiapter, the board, after tl'u'.rty Jays, shall enforce comp].iance. The trust fund agreement shall contain the name,
location, and address of both the licensee and the trustee, Sllowing the date of the trust agreement and the deposit in the trust of the

reqmreci funds. No person shall transfer the corpus of the care and maintenance trust fund without first o]:)i:aining written consent
from the board.

(B) At the time of making a sale or receiving the initial ci.eposit on the sale of grave space, niche, or mausoleum crypt, the
cemetery company shall deliver to the person to whom the sale is made, or who makes the cieposit, an instrument in writing which
shall speciEica.uy state that the net income of the care and maintenance trust fund must be used soiely for the care and maintenance
of tiie cemetery, for reasonal:ie costs of administering tiie care anci maintenance, and Jt‘or reasonai)ie costs of aciministering the trust
fund. This information must be included in the sales contract.

< A perpetual care cemetery shall cieposit into the care and maintenance fund not less than forty dollars or a minimum of ten
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percent of the sale price, whichever is greater, per grave space and niche, and one hundred dollars per mausoleum crypt sold or a
minim‘um o{ five percent o£ the sales price, whichever is greater. A.lso, for a memorial or grave marlzer for instaﬂation in a cemetery
where perpetual care is promisecl or guaranteed, the cemetery shall transmit to the care and maintenance trust fund an amount equal
to a minimum of eight cents per square inch of the memorial’s or the marker's base. All cleposits must be made within sixty &ays upon
receipt of final payment.

(D) Within ninety days after the end of the calendar or fiscal year of the cemetery company, the trustee shall fumish adequate
financial reports with respect to the care and maintenance trust fund on forms prescril)e& and provi&ecl I)y the board. The board shall
require the trustee to make any additional financial reports the board considers advisable.

(E) The care and maintenance trust fund must be invested and reinvested l)y the trustee in the same mannper as proviclecl l)y law
for the investment of other trust funds. The fees and other expenses of the trust fund may be paicl from the corpus. To the extent
that the net income is not sufficient to pay the fees and other expenses, they must be paicl l)y the cemetery company.

(F}(1) Upon payment in full, a licensee receiving funds from the sale of merchandise for use in a cemetery in connection with
the burial or commemoration of a deceased human be'mg when the use of contracted merchandise is not requestecl or requirecl
immediately shall store or warehouse the contracted merchandise, or bond or deposit the funds in a merchandise account with a
financial institution licensed to do business in this State. Notwithstanding any other provision of law, all funds &epositecl in the
merchandise account must be held for the benefit of the purclnaser of the merchandise. Any such merchandise account must be
subject to Section 40-8-110(G).

The cemetery company shall maintain a record of each cleposit into the account, iclentii:y the name of the purchaser, the amount
of the actual costs to the seller, and the amount of money to be Jepositecl, and maintain a copy of the contract for the merchandise.
This section does not prol'n'}ait the licensee from commingling the cleposits in a fund of this kind to manage and invest the funds.

2 When a memorial, a mausoleum crypt, or other merchandise is sold in advance of need and not insta]le&, &eliverecl, or
bonded until a later date, one hundred percent of the actual cost to the seller at the time of cleposit must be placed in a merchandise
account within sixty Jays after completion of the contract with interest to accrue and must not be withdrawn without the consent of
the purchaser until the time of delivery or construction.

(3) The funds must be held in a merchandise account as to principal and income earned and must remain intact, until delivery
of the merchandise is made by the cemetery company or other entity; however, any service fees charge& ]Dy the a&ministering financial
institution may be deducted from the income. Upon clelivery of the merchan&ise, the cemetery company or other entity shall certify
these facts. Upon this certification, the amount of money on cleposit to the credit of that particular contract, i.nclu&ing principal and
income, must be paicl to the cemetery company or other entity.

(4) After payment in full and before delivery of merchandise, a purchaser may make written demand for a refund of the
amount clepositecl in the merchandise account to the credit of the putchaset, and within ninety days of receipt of the written demand,
the licensee shall deliver the merchandise or refund to the pu.rc]naset the amount on d.eposit to his credit. Upon the refund or &elivery
of merchandise the cemetery company is relieved from further llalnhty for this merchandise.

(G) The licensee, annually and within ninety days after the end of the calendar year, shall file a financial report, signecl }oy a
licensed accountant, of the merchandise account fund with the board on forms proviclecl })y the board setting forth the principal,
investments, and payments made and the income earned and disbursed. The board may require the licensee to make additional

financial reports the board considers advisable.

(H) The board may cause the examination of the business of a cemetery company or other entity writing contracts for the sale
of the property or services described in this section. The written report of the examination must be filed in this office of the board.
A person or an entity l)e'mg examined shall ptocluce the records of the company needed for the examination.

(Il A provision of a contract for the sale of merchandise described in this section which provicles that the purchaser or beneficiary

may waive this section is void.

()  Cemetery owners shall have a full and complete schedule of charges for services proviclecl l:y the cemetery plainly printecl or
typewritten, postecl conspicuously, and maintained, sul)ject to inspection and copying, at the usual place for transacting the regular
business of the cemetery.

(K) A cemetery company or other entity failing to make requirecl contributions to a care and maintenance trust fund or to a
mexchandise account fund is guilty of a misdemeanor and, upon conviction, must be punisl’led pursuant to Section 40-8-190.
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(L) fa report is not received within the required time, the board may levy and collect a penalty of not less than twenty-ﬁve dollars
a day or more than one hundred dollars a Jay for each day of cle].inquency.

Section 40-8-120. (A) A licensee shall set aside a minimum of thirty acres of land for use as a cemetery, except as may otherwise
be provicle& in this chapter, and may not mortgage, lease, or encumber it.

(B) The fee simple title in any land owned lny the licensee as a cemetery, which lands are contiguous, acljoining, or ac]jacent to
the minimum acreage described in subsection (A), may be sold, conveyed, or disposecl of l)y the licensee for use l:)y the new owner for
purposes other than as a cemetery if no bodies have been previously interred and if any title, interest, or burial riglnt which may have
been sold or contracted to be sold in this land are teconveyecl to the licensee before the consummation of any conveyance.

) A licensee may convey and transfer to a municipa].ity or county its real and personal property, togetller with monies
responsi}oi]jty for maintenance and prior written approval of the board is obtained.

(D) The provisions of subsections {A) and (B) relating to a requirement for minimum acreage do not apply to those cemeteries
in existence before the effective date of this chapter. Ifa cemetery owns or controls a total of less than the minimum acreage, this
cemetery may not dispose of any of the lands.

Section 40-8-130. (A)(1) A cemetery company is required to start construction of that section of a mausoleum or bank of
lnelowgroun& crypts in which sales, contracts for sale, resexrvations for sales, or agreements for sales are Leing made within tl:ir’cy-six
months after the date of the first sale, or refund the money. The construction of the mausoleum section or bank of 'laelowgrouncl
crypts must be completecl within sixty months after the date of the first sale. Extensions for completion, not to exceed one year, may
be grantecl by the board for good reasons shown.

(2) After construction has Legun on the mausoleum section or bank of Lelowground crypts, the cemetery company shall certify
the progress and expemlitures and is entitled to withdraw funds from the mausoleum account to meet construction expenclitures.

(3)  If the mausoleum section or bank of belowground crypts is not completed within the time limits set out in this section,
g Typ P

the board shall contract for and cause the project to be completecl and pa.icl for from the funds depositecl to the project and the cemetery

company must be liable for any s]:wrtage.

4 In lieu of the payments to the mausoleum account the cemetery company may deliver to the board a performance bond
in an amount and I)y surety companies acceptal)le to the board.

(B)(1) Burial vaults must be at least ten inches below the earth’s surface. As used in this section, ‘burial vaults’ includes caskets,
grave liners, or other outer burial containers. It does not include marlzets, monuments, or crypts constructed in a mausoleum or
columbarium.

(2)  This section does not apply to cemeteries located in the coastal and lowland areas which are subject to tidal or surface
ﬂoo&ing or have a l'x.igh-level water table, except that where the water table is two feet or less from the surface, cemeteries not sul)ject
to tidal or surface Hoocling may place vaults level with the groun&.

Section 40-8-140. All cemeteries in this State shall clisplay a sign at each entrance containing letters not less than six inches in
height stating ‘Perpetual Care’ or ‘Endowment Care’ or ‘No Perpetual Care’ or ‘No Endowment Care’ depending upon which method

of operation the cemetery is using.

Those cemeteries which furnish perpetual care to some portions and no perpetual care to other portions shall &isplay these signs
on the appropriate sections of the cemetery to which the sign app].ies. Portions designated ‘Perpetual Care’ cannot be cl:anged to ‘No
Perpetual Care’ once the clesignation is made.

Section 40-8-150. In addition to grounds for disciplinary actions as set forth in Section 40-1-110, the board shall take

disciplinary action against a licensee who:

(1)  fails to pay the required fees;
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(2) fails to make requirecl reports;
(3) fails to remit to the care and maintenance trust fund or merchandise trust fund the requirecl amounts;
(4)  knowingly makes a false statement intended to influence or persuade;

%) lznowingly and continuaﬂy makes ﬂagrant misrepresentations or lznowingly condones false promises lJy its cemetery agents

or salesmen;
(6)  wilfully violates this chapter or regulations promulgated by the board;

(7) actsina fraudulent manner, whether of the same or a different character than specifiec] in this section;

8) fails to make requirec] contributions to the care and maintenance trust fund or any other funds requirea to be established
and maintained by this chapter.

Section 40-8-160. Upon a determination by the board that one or more of the grounds for disciplining a licensee exist, as
provided for in Sections 40-8-150 and 40-1-110, the board may, in addition to the actions provided for in Section 40-1-120, impose
a fine not to exceed ten thousand dollars. All final orders which are made pul)lic must be mailed to local and state professional
associations, all firms and £aci]ities with wl:ich the mponclent is associated, states where the person has a license known to the boarcl,
and to any other source to which the board wishes to furnish this information.

Section 40-8-170. A licensee who is under investigation for any of the grounds provided for in Section 40-8-150 for which the
board may take discip].inary action may voluntarily surrender his license to the board in accordance with the provisions of Section
40-1-150.

Section 40-8-180. A person aggrieved by any action of the board may seek review of the decision in accordance with the provisions
of Section 40-1-160.

Section 40-8-190. A person who operates a cemetery in this State in violation of this chapter or who knowingly submits false
information to the board for the purpose of ol)taining a license is guilty of a misdemeanor and, upon conviction, must be fined not

less than two hundred ﬁfty dollars or more than ten thousand dollars or imprisonecl not less than tlnrty days or more than twelve
montlls, or Loth.

Section 40-8-200. The provisions of this chapter do not apply to governmental cemeteries, nonprofit cemeteries, church
cemeteries, or fanuly buxal grouncls.

Section 40-8-210. (A) A perpetual care cemetery licensed by the South Carolina Cemetery Board and operating in good standing
on June 30, 1990, may continue to operate and must be granted a license by the South Carolina Perpetual Care Cemetery Board.

(B) A perpetua] care cemetery established between July 1, 1990, and the effective date of this chapter may continue to operate
and must be grantecl a license I)y the South Carolina Perpetual Care Cemetery Boarcl, proviclecl an Irrevocable Care and Maintenance
Trust Fund Agreement with a trust institution cloing business in this State has been properly entered into Ly the perpetual care
cemetery, and a copy of the same is on file with the board.

(C) Effective January 1, 2002, all perpetual care cemeteries must be operated in accordance with the provisions of this chapter.

Section 40-8-220. (A) A cemetery company which offers free burial rights to a person or group of persons, at the time of the
offer, clearly shall state all conditions upon which the offer is made.

{B) Cemeteries must be maintained to present a cared-for appearance including, but not limited to, shrubs and trees prunecl and
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trimmed, flower beds weeded, drives maintained, and lawns mowed when needed equivalent to once a week cluring grass growing season
with ample rainfall.

(C) Cemetery companies may provide i)y their i)ylaws, regulations, contracts, or deeds the clesignations of parts of cemeteries for

the speciﬁc use of pexsons whose religious code requires isolation.

Section 40-8-230. If any provision of this ci'iapter or the application of this ciiapter to any person or circumstances is held invalid,
the invalidity does not affect other provisions or app].ications of this ci:iapter which can be given effect without the invalid provision
or application, and to this end the provisions of this chapter are severable.

Section 40-8-240. Except as provided in Section 40-8-200, no person including a cemetery company is permitted to establish
a new pul)lic cemetery unless it is a petpetual care cemetery that meets all requirements of this chaptet."

SECTION 2. (A) As of October 1, 1992, the State Cemetery Board was not reauthorized by the General Assembly, and
pursuant to Section 1-20-50(a)(4) of the 1976 Code, terminated on June 30, 1990.

(B) Chapter 55 of Title 39 of the 1976 Code is therefore repealed.

SECTION 3. This act takes effect January 1, 2002.
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